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CIVIL  AERONAUTICS  BOARD 

14  CFR  Parts  221, 296,  and  297 

[Economic  Regulations  Docket  38746;  EDR 
408] 

Filing  of  Tariffs  and  Payment  of 
Commissions  to  Air  Freight 
Forwarders  and  Foreign  Air  Freight 
Forwarders 

Dated:  September  24, 1980. 
agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  CAB  proposes  to  allow 
airlines  to  file  tariffs  that  state  prices  as 
maximum  amounts  instead  of  exact 
amounts,  so  that  any  price  up  to  the 
maximum  could  be  charged.  The  CAB 
also  proposes  to  allow  the  payment  of 
commissions  to  air  freight  forwarders 
and  foreign  air  freight  forwarders.  The 
proposal  is  prompted  by  exemption 
requests  from  several  airlines. 

DATES:  Comments  by:  October  30, 1980. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by:  October  10, 1980. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed,  who  then  serves  comments  on 
others  on  the  list. 

addresses:  Twenty  copies  of  comments 
should  be  sent  to  Docket  38748,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Copies  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  as  soon  as  they  are  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Kahan,  Assistant  Director, 
Bureau  of  Domestic  Aviation,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428; 
202-673-5371. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

Airlines  are  currently  required  by 
section  403(a)  of  the  Federal  Aviation 
Act  to  file  tariffs  with  the  Board  that 
state  their  passenger  fares,  international 
cargo  rates,  and  associated  charges. 
Under  section  403(b),  it  is  unlawful  to 
charge  a  purchaser  of  air  transportation 
any  amount  other  than  that  stated  in  the 
applicable  tariff.  The  prohibition  applies 
not  only  to  overcharges  but  also  to 
undercharges,  which  may  take  various 
forms,  including  rebates.  Thus,  for 
example,  an  agent  must  not  share  its 


commission  with  a  passenger  or  shipper. 
And  because  the  Board  has  considered 
air  freight  forwarders  to  the  shippers, 
section  403(b)  prohibits  the  payment  of 
commissions  to  them.  That  prohibition  is 
also  reflected  in  the  Board’s  rule  at  14 
CFR  296.32,  which  provides  that 

No  air  freight  forwarder,  acting  in  that 
capacity,  shall  accept  directly  or 
indirectly  any  payment  of  a  commission 
on  traffic  tendered  to  a  direct  carrier  or 
its  agents. 

A  corresponding  provision  for  foreign 
air  freight  forwarders  appears  in  14  CFR 
297.32. 

This  notice  proposes  a  rule  that  would 
exempt  airlines  from  section  403  to  the 
extent  necessary  to  file  tariffs  that  state 
fares,  rates,  or  charges  as  maximum 
amounts  instead  of  exact  amount.1 
Overcharges  would  still  be  prohibited, 
but  any  price  up  to  the  maximum  stated 
in  the  tariff  could  be  charged.  The 
rebating  prohibition  described  above  in 
§  §  296.32  and  297.32  would  also  be 
revoked.  Order  80-9-147,  also  issued 
today,  grants  several  exemptions  for  the 
period  while  this  rulemaking  is  in 
progress  and  denies  another. 

We  regard  the  proposed  “maximum 
tariff’  scheme  as  an  experiment  If  we 
detected  consumer  problems  or 
difficulties  in  carrying  out  our  statutory 
mandate  that  outweighed  its  benefits, 
we  would  proceed  to  end  the 
experiment. 

Background 

By  application  filed  May  9, 1980,  in 
Docket  38157,  Pan  American  World 
Airways  requested  an  exemption  from 
section  403  of  the  Act  to  permit  it  to 
accept  tickets  issued  by  other  airlines  at 
the  fares  of  such  other  airlines,  between 
points  in  the  U.S.  and  Southeast  Asia. 
The  authority  was  sought  for  a  period  of 
1  year. 

Essentially,  Pan  American  asked  for 
authority  to  accept  tickets  lawfully 
issued  by  competitive  airlines  at  fares 
that  it  does  not  itself  have  on  file.  It  also 
asked  that  such  authority  be  extended 
to  all  other  airlines.  Braniff  Airways 
applied  for  a  similar  exemption  on  May 
29  in  Docket  38242,  and  a  number  of 
other  airlines  have  since  asked  that  any 
such  relief  be  extended  to  them. 

By  application  filed  June  6, 1980,  in 
Docket  38284,  Northwest  Airlines 
requested  an  exemption  from  the 
requirements  of  sections  403,  404,  and 
411  of  the  Act,  and  from  14  CFR  Parts 

‘This  result  could  arguably  be  achieved  by 
interpretation  of  the  existing  statutory  requirements, 
although  it  would  be  a  departure  from  past  practice. 
Since  such  an  approach  woud  involve  legal 
uncertainties,  we  have  chosen  to  proceed  by 
exemption,  which  is  more  certainly  within  the 
Board's  power. 


221  and  253, 2  to  the  extent  that  these 
provisions  make  it  unlawful  for  it  to 
provide  foreign  air  transportation  of 
persons  and  property  over  a  transpacific 
routing  at  prices  that  are  lower  or  under 
conditions  that  are  different  than  those 
stated  in  its  tariffs.  It  asserted  that,  with 
the  potential  demise  of  existing 
injunctions,3  an  increase  in  selective 
price-cutting  through  rebating  is  likely. 
Northwest  fears  having  to  choose 
between  observance  of  the  law  and 
diversion  of  traffic  to  competitors  who 
are  prepared,  it  alleged,  to  break  the 
law.  In  the  alternative,  it  asked  that  we 
permit  international  fares  and  rates 
tariffs  to  be  set  forth  as  maxima  only,  so 
that  price-cutting  to  meet  competition 
can  take  place  without  implicating  the 
anti-rebating  provisions  of  the  Act.  The 
exemption  request  is  set  forth  broadly, 
but  is  contingent  upon  dissolution  of  the 
injunction.  The  Flying  Tiger  Line  filed  an 
answer  to  Northwest’s  request.  While 
agreeing  with  Northwest  on  the 
likelihood  of  renewed  rebating  should 
the  injunctions  be  terminated,  it  urged 
us  to  deny  the  request  in  favor  of  the 
total  elimination  of  international  cargo 
tariff  filing  requirements. 

By  application  filed  June  10, 1980,  in 
Docket  38298,  Trans  World  Airlines 
asked  for  an  exemption  from  section 
403(b)  of  the  Act  to  permit  it  to  pay 
commissions  to  cargo  sales  agents  on 
consolidated  shipments  initiated  by  air 
freight  forwarders.  It  considered  an 
exemption  or  similar  relief  necessary 
because  in  certain  transactions  a 
commission  to  an  agent  could  be 
considered  as  amounting  to  a  prohibited 
commission  to  a  forwarder. 

Alternatively,  TWA  asked  for  a  blanket 
exemption  to  allow  the  direct  payment 
of  commissions  to  forwarders.  The 
exemption  was  sought  in  connection 
with  foreign  air  transportation  only. 
Noting  the  express  prohibition  in 
§  296.32  of  commissions  for  forwarders,4 

’Part  253  has  since  revoked.  ER-1187:  45  FR 
48599:  July  21. 1980. 

’During  the  mid-1970's,  the  Board  and  the 
Department  of  Justice  sought  vigorous  enforcement 
of  the  anti-rebating  provisions  of  the  Act,  following 
allegations  of  widespread  violations  by  some 
carriers  and  agents.  Such  activity  in  the  Pacific 
entity  was  enjoined  in  U.S.  v.  Air  New  Zealand.  No. 
C-76-0320  (Final  Judgment  and  Decree  issued  in  the 
United  States  District  Court,  Northern  District  of 
California,  March  29, 1976],  This  injunction  expires 
March  29, 1981.  A  similar  injunction  covering 
Atlantic  markets  was  issued  in  U.S.  v.  Air  France, 
No.  75-C-1578  (Eastern  District  of  New  York, 
September  29, 1975),  to  expire  September  29, 1980. 

4  We  note  that  a  literal  reading  of  §  296.32  does 
not  prohibit  payment  by  the  direct  air  carrier,  per 
se.  but  only  acceptance  by  the  forwarder,  directly  or 
through  an  agent  of  the  direct  air  carrier.  The 
carriers  obviously  construe  this,  however,  as 
prohibiting  payment.  To  the  substantial  extent  that 
the  rule  merely  interprets  the  anti-rebating 

Footnotes  continued  on  next  page 
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TWA  asserted  that  U.S.-origin  traffic 
remains  subject  to  the  ban.  It  argued 
that  the  prohibition  is  being 
circumvented  by  a  number  of  practices, 
resulting  in  commissions  being  paid  on 
virtually  all  forwarder-originated  traffic. 
In  some  instances,  forwarders  use 
agents  which  are  affiliated  with  them, 
and  in  other  instances,  forwarders  who  . 
are  also  agents  engage  in  reciprocal 
dealings  by  which  one  routes  shipments 
through  another — on  paper  only — and  is 
repaid  in  kind.  TWA  expressed  its 
inability  to  police  such  borderline 
practices,  and  in  any  event  does  not 
object  to  payment  from  an  economic 
standpoint.  In  essence,  it  asked  that  we 
reverse  our  historic  interpretation  that 
commission  payments  to  forwarders 
constitute  rebating,  or  waive  the 
prohibition. 

Disposition  of  the  Pleadings 

We  are  addressing  these  applications 
in  a  single  proceeding  as  they  all  deal 
with  basic  issues  of  anti-rebating  policy 
and  the  conditions  under  which  we  will 
permit  divergences  from  prices  set  forth 
in  tariffs.  The  pleadings  and  answers  in 
the  various  dockets  are  set  forth  in 
greater  detail  in  the  Appendix  to  Order 
80-9-  ,  issued  along  with  this  notice. 

Upon  consideration  of  these 
applications,  we  have  tentatively 
decided  to  allow  maximum  tariffs  as 
suggested  by  Northwest.  This  approach 
should  best  promote  competition  and 
resolve  the  uncertainties  about  both 
commissions  for  air  freight  shipments 
and  the  upcoming  expiration  of  the  anti¬ 
rebating  injunctions.  Because  this 
approach  would  work  a  fundamental 
change  in  the  tariff  system,  we  have 
decided  to  obtain  public  comments 
through  this  rulemaking  proceeding 
before  taking  final  action.  As  a  technical 
matter,  therefore,  Northwest’s 
exemption  application  is  being  denied  in 
the  accompanying  order.  Northwest 
applied  for  an  exemption  only  in  Pacific 
markets,  where  the  injunction  does  not 
expire  until  March  29, 1981.  Final  action 
in  this  rulemaking  should  come  soon 
enough  that,  if  the  rule  is  adopted  as 
proposed,  Northwest  will  have  the  full 
relief  that  it  requested. 

There  are  obvious  benefits  in 
permitting  airlines  to  meet  their 
competitors’  fares  and  rates.  We  are 
also  aware  of  the  competitive 
inhibitions  that  may  flow  from  the 
present  tariff  system — indeed,  from  any 
posted  price  system — and  the  higher 
retail  prices  such  a  system  may  produce. 


Footnotes  continued  from  last  page 
provisions  of  section  403  of  the  Act,  the  distinction 
between  payment  and  acceptance  is,  of  course, 
immaterial. 


To  the  extent  that  current  tariff 
arrangements  are  not  meeting  the  needs 
of  the  marketplace,  we  have  an 
obligation  to  act  consistently  with  our 
statutory  policy  goals.  For  these  reasons, 
as  well  as  the  fact  that  the  issues 
presented  are  much  narrower  than  in 
Northwest’s  application,  we  are  granting 
Pan  American’s  and  TWA’s  exemption 
requests,  pending  the  outcome  of  this 
proceeding.  The  grant  also  appears  in 
Order  80-9-147. 

On  the  other  hand,  we  reject  Flying 
Tiger’s  suggestion  that  cargo  tarriffs  of 
direct  air  carriers  be  totally  eliminated 
in  foreign  air  transportation.  Domestic 
cargo  tariffs  of  direct  air  carriers  are  no 
longer  filed  with  us  (ER-1080;  43  FR 
53628;  November  16, 1978)  and  domestic 
passenger  tariffs  are  scheduled  to  sunset 
after  December  31, 1982.  Indirect  air 
carriers  (forwarders)  were  previously 
exempted  from  filing  both  domestic  and 
international  cargo  tariffs  (ER-1094;  44 
FR  6634;  January  31, 1979).  However,  we 
are  not  at  this  time  prepared  to  consider 
abandoning  tariffs  in  foreign  air 
transportation.  The  existing 
international  aviation  system,  which  is 
by  no  means  fully  competitive,  could  not 
function  without  even  more  fundamental 
changes,  since  tariffs  or  their  functional 
equivalent  are  the  means  specified  in 
bilateral  aviation  agreements  by  which 
prices  are  changed  and  governments 
exercise  their  supervisory  powers. 

The  Proposal 

The  rule  that  we  propose  would  add  a 
new  §  221.3(e)  to  Part  221,  to  establish 
an  exemption  from  section  403  of  the 
Act  and  from  the  rest  of  Part  221.  Air 
carriers  and  foreign  air  carriers  would 
be  exempted  to  the  extent  necessary  to 
file,  at  their  option,  tariffs  that  state 
fares,  rates,  or  charges  as  maximum 
amounts  instead  of  exact  amounts.  To 
make  sure  that  agents  and  customers 
would  be  aware  of  the  possibility  of 
discounts  and  not  be  misled  about  the 
meaning  of  the  amounts  stated  in  the 
tariffs,  each  price  that  a  carrier  intended 
as  a  maximum  amount  would  have  to  be 
clearly  designated  as  a  maximum.  The 
designation  would  have  to  appear  on  the 
same  tariff  page  as  the  price  itself. 
Carriers  could  then  charge  any  amount 
up  to  the  maximum  stated  in  the  tariff 
without  being  considered  in  violation  of 
the  tariff  observance  requirements  of 
section  403(b)  of  the  Act  and  §  221.3(b) 
of  the  Board’s  rules.  The  charging  of  a 
greater  amount,  however,  would 
continue  to  be  a  violation  of  those 
provisions. 

Since  the  maximum  tariff  scheme 
could  be  used  in  all  situations  where 
direct  carrier  tariffs  are  still  being  filed, 
the  proposed  exemption  would  apply  to 


domestic  passenger  tariffs  and  foreign 
tariffs  for  both  passenger  and  cargo 
transportation.  The  need  may  be  more 
compelling  for  foreign  air  transportation, 
however,  because  the  pressures  to 
rebate  appear  to  be  greater  there. 

(Under  current  domestic  tariff  policy, 
airlines  may  generally  change  prices  on 
one  day’s  notice  already.)  We  therefore 
propose  in  the  alternative  to  allow 
maximum  tariffs  for  foreign  air 
transportation  even  if  we  choose  not  to 
allow  them  domestically. 

The  proposed  rule  does  not  include 
the  other  exemptions  that  Northwest 
suggested,  from  section  404(b) 
concerning  unjust  discrimination  and 
section  411  concerning  unfair  and 
deceptive  practices.  Exemptions  from 
these  sections,  which  touch  the  core  of 
our  regulatory  jurisdiction,  are  properly 
meted  out  only  sparingly.  We  recognize 
that  the  carrier  applications  are 
defensive  in  nature,  and  are  not 
intended  to  imply  any  desire  to  engage 
in  such  practices.  Nonetheless,  the 
uncertainties  raised  by  the  lapse  of  the 
anti-rebating  injunctions  do  not  require 
carriers  to  discriminate  unjustly  or 
engage  in  deceptive  practices.  Moreover, 
no  justification  for  such  far-reaching 
relief  appears,  since  the  carriers' 
legitimate  objectives  can  be  met  entirely 
through  the  less  drastic  means  of  an 
exemption  from  section  403.  While 
selective  price  cutting  might  give  rise  to 
accusations  of  unjust  discrimination  as 
prohibited  by  section  404(b),  our  recent 
policy  statement  on  price  discrimination 
makes  it  clear  that  strict  standards  must 
be  met  before  the  Board  will  consider 
such  behavior  unlawful.  (PS-93;  45  FR 
36058  May  29, 1980).  That  policy 
statement  by  its  terms  applies  only  to 
domestic  transportation.  We  noted 
when  announcing  it  however,  that  in 
light  of  the  passage  of  the  International 
Air  Transportation  Competition  Act, 
many  of  the  same  policy  considerations 
are  equally  applicable  to  foreign  air 
transportation.  Selective  price  cutting  is 
discussed  further  in  Order  80-7-63, 
dismissing  complaints  against  discount 
fares  for  government  employees. 

The  proposed  rule  would  also  revoke 
the  ban  on  freight  forwarder 
commissions  that  appears  in  §  §  296.32 
and  297.32.  Because  these  provisions  are 
based  upon  rebating  concepts,  they 
would  be  inapplicable  to  situations 
where  commissions  were  paid  for  traffic 
moving  under  maximum  tariffs.  If  a 
carrier  chose  not  to  file  a  maximum 
tariff,  however,  the  commission  would 
continue  to  be  prohibited  by  section  403, 
and  a  restatement  of  the  prohibition  in 
the  freight  forwarder  rules  would  be 
unnecessary. 
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Reporting  Requirements 

In  addition  to  being  the  mechanism 
for  government  approval  and 
disapproval  of  airlines’  prices,  the  tariff 
system  has  served  several  other 
important  functions.  It  has  been  the 
vehicle  for  airlines  to  communicate  their 
prices  to  agents.  It  has  also  enabled  the 
Board  to  monitor  these  prices.  Under  a 
maximum  tariff  regime,  airlines  might 
choose  to  continue  tariffs  as  the  primary 
means  of  establishing  prices  and 
develop  a  supplementary  system  for 
indicating  when  to  discount  from  the 
tariff  amounts.  However,  an  airline 
could  instead  choose  to  cut  its  filing 
burdens  by  filing  maximum  prices  at  the 
highest  levels  allowed  by  the  Board  with 
no  regard  for  the  prices  it  would  actually 
charge,  and  develop  an  alternative 
means  of  communicating  with  agents.  In 
this  event  the  filed  tariffs  would  be 
useless  for  the  Board’s  monitoring  of 
airline  pricing,  a  function  that  continues 
for  several  more  years. 

We  might  be  able  to  continue 
adequate  oversight  of  passenger  fares, 
at  least  those  of  U.S.  airlines,  through 
the  Origin  and  Destination  (O&D) 
survey.  Under  this  survey,  each  U.S. 
certificated  airline  transmits  to  the 
Board  information,  including  dollar 
amounts,  from  every  tenth  ticket  that  it 
sells  for  domestic  or  foreign  passenger 
transportation.  The  quarterly  nature  of 
this  information  and  the  lag  in  filing  it, 
however,  tend  to  diminish  the  value  of 
the  survey.  In  any  event,  the  O&D 
survey  does  not  cover  the  passenger 
fares  of  foreign  airlines  or  the 
international  cargo  rates  of  any  airlines. 
Information  about  actual  prices  might 
therefore  be  necessary  to  supplement 
tariff  fi lings.  Although  the  text  of  the- 
proposed  rule  includes  no  reporting 
requirement,  we  propose  in  the 
alternative  to  condition  the  authority  to 
file  maximum  tariffs  on  the  filing  of 
reports,  after  the  fact,  of  actual  prices 
charged.  We  especially  invite  comments 
on  this  subject,  including  whether  the 
O&D  survey  is  adequate  and  how  to 
fashion  reports  for  air  transportation  not 
covered  by  the  survey. 

We  are  allowing  30  days  for  public 
comments  on  this  proposal.  In  view  of 
the  imminent  expiration  of  the  Atlantic 
anti-rebating  injunction  and  the  need  to 
clarify  the  legal  status  of  payments  to 
air  freight  forwarders,  we  find  that  the 
public  benefits  from  expedited 
consideration  outweigh  any  adverse 
effects  of  a  comment  period  shorter  than 
60  days. 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Parts 
221,  Tariffs,  296,  Air  Freight  Forwarders 
and  Cooperative  Shippers  Associations, 


and  297,  Foreign  Air  Freight  Forwarders 
and  Foreign  Cooperative  Shippers 
Associations,  as  follows: 

1.  In  Part  221,  §  221.3  would  be 
amended  by  inserting  “or  (e)"  in 
paragraph  (a)  and  adding  a  new 
paragraph  (ej,  to  read: 

§  221.3  Carrier’s  duty. 

(a)  Must  file  tariffs.  Except  as  set 
forth  in  paragraph  (d)  or  (e)  of  this 
section,  *  *  * 

***** 

(e)  Exemption  for  maximum  tariffs. 

Air  carriers  and  foreign  air  carriers  are 
exempted  from  the  requirements  of 
section  403  (a)  and  (b)  of  the  Act  and  the 
other  provisions  of  this  part  to  the 
extent  necessary  to  file  and  observe 
tariffs  that  state  fares,  rates,  or  charges 
as  maximum  instead  of  fixed  amounts. 
Each  rate,  fare,  or  charge  that  is 
intended  as  a  maximum  amount  shall  be 
clearly  so  designated  on  the  tariff  page 
on  which  it  is  filed.  Carriers  and  ticket 
agents  shall  not  charge,  demand,  collect, 
or  receive  greater  compensation  for  air 
transportation  or  any  service  in 
connection  with  it  than  the  maximum 
amount  stated  in  such  a  tariff,  and 
section  403(b)  of  the  Act  and  paragraph 
(b)  of  this  section  remain  in  full  effect  in 
this  respect. 

§296.32  [Revoked] 

2.  In  Part  296,  §  296.32,  Prohibition 
against  receipt  of  commissions,  would 
be  revoked. 

§297.32  [Revoked) 

3.  In  Part  297,  §  297.32,  Prohibition 
against  receipt  of  commissions,  would 
be  revoked. 

(Secs.  204.  403,  404, 418,  and  1002  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  743,  758,  760,  771,  and  788,  as  amended, 
49  U.S.C.  1324, 1373, 1374, 1386,  and  1482) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  80-30263  Filed  9-29-80;  8:45  am| 
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CIVIL  AERONAUTICS  BOARD 
[Order  80-9-147] 

Pan  American  World  Airways,  Inc.  et 
al.;  Order  Granting  and  Denying 
Exemptions 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  24th  day  of  September,  1980. 

Applications  of  Pan  American  World 
Airways,  Inc.,  Braniff  Airways, 
Incorporated,  Singapore  Airlines 
Limited,  Japan  Airlines  Company,  Ltd., 
Philippine  Airlines,  Inc.,  Korean  Air 
Lines  (Dockets  38157,  38242,  38308, 

38309,  38447,  38554)  for  exemptions  from 
section  403  of  the  Act  to  permit 
acceptance  of  tickets  of  other  carriers  at 
fares  not  on  file;  application  of 
Northwest  Airlines,  Inc.  (Docket  38284) 
for  an  exemption  under  section  416(b)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended;  application  of  Trans  World 
Airlines,  Inc.  (Docket  38298)  for  an 
exemption  pursuant  to  Section  416(b)  of 
the  Federal  Aviation  Act  as  amended. 

Pan  American  has  applied  for  an 
exemption  from  section  403  of  the 
Federal  Aviation  Act  to  allow  it  to 
accept  tickets  issued  by  other  airlines  at 
fares  that  it  does  not  itself  have  on  file 
with  the  Board.  Several  other  air 
carriers  have  asked  for  the  same 
exemption.  Northwest  applied  for  a 
broader  exemption,  so  that  it  could 
provide  air  transportation  at  any  price 
that  is  lower  or  under  conditions  that 
are  different  than  those  stated  in  its 
tariffs.  In  the  alternative,  it  asked  that 
we  permit  international  fares  and  rates 
tariffs  to  be  set  forth  as  maxima  only. 
TWA  asked  for  exemptions  from  section 
403  and  14  CFR  296.32  so  that  it  could 
pay  commissions  directly  to  air  freight 
forwarders. 

The  pleadings  are  set  forth  in  detail  in 
the  Appendix.  In  EDR-408,  issued  along 
with  this  order,  we  are  proposing  an 
amendment  of  14  CFR  Part  221  to 
establish  an  exemption  that  would  allow 
the  filing  of  tariffs  that  state  prices  as 
maximum  instead  of  exact  amounts.  For 
the  reasons  set  forth  in  that  notice,  we 
are  denying  Northwest’s  exemption 
request  and  granting  the  others,  pending 
final  Board  action  in  the  rulemaking 
proceeding. 

Accordingly, 

1.  The  applications  of  Braniff 
Airways,  Incorporated,  Japan  Airlines 
Company,  Ltd.,  Korean  Air  Lines,  Pan 
American  World  Airways,  Inc., 
Philippine  Airlines,  Inc.,  and  Singapore 
Airlines  Limited,  in  Dockets  38242, 

38309,  38554,  38157,  38447,  and  38308  are 
granted,  and  all  U.S.  and  foreign  air 
carriers  are  exempted  from  section  403 
of  the  Federal  Aviation  Act  to  the  extent 


necessary  to  accept  tickets  of  other 
carriers  at  published  fares  lower  than 
their  own  published  fares  in  transpacific 
markets,  pending  final  Board  action  on 
EDR-408; 

2.  The  application  of  Trans  World 
Airlines,  Inc.,  in  Docket  38298  is  granted, 
and  all  U.S.  and  foreign  air  carriers  and 
air  freight  forwarders  are  exempted 
from  section  403  of  the  Act  and  14  CFR 
296.32  and  297.32,  to  the  extent 
necessary  for  carriers  to  pay  and 
forwarders  to  receive,  directly  or 
indirectly,  commissions  for  U.S.-origin 
cargo  shipments  in  foreign  air 
transportation,  pending  final  Board 
action  on  EDR-408; 

3.  The  application  of  Northwest 
Airlines,  Inc.,  in  Docket  38284  is  denied; 
and 

4.  This  order  will  be  served  on  all  U.S. 
and  foreign  direct  air  carriers  and  air 
freight  forwarders. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 

Secretary. 

All  Members  concurred. 

Appendix  A — Pleadings 

TWA,  Docket  38298 

The  Board  has  substantially  liberalized  its 
regulations  for  air  freight  forwarders  and 
other  indirect  air  cargo  carriers,  and  these 
changes  have  significantly  altered  past 
practices  with  a  major  effect  on  the 
international  air  cargo  market  One  of  the 
most  important  changes  is  the  one  that 
permits  indirect  air  carriers  to  use  direct  air 
carrier  sales  agents,  thus  permitting  direct  air 
carriers  to  pay  commissions  on  consolidated 
shipments.1 

Since  the  adoption  of  these  new  rules, 
several  U.S.  air  freight  forwarders  have 
begun  to  use  carrier  agents  on  their  outbound 
international  consolidations.  Consequently, 
this  practice  could  serve  to  inhibit  payment 
of  commissions  otherwise  consistent  with  the 
purport  and  intent  of  ER-1094,  because  of  the 
possibility  that  a  rebate,  however  indirect, 
could  or  might  take  place. 1  This  concern 
stems  from  the  prohibition  that  no  forwarder, 
acting  in  that  capacity,  may  accept,  directly 
or  indirectly,  any  payment  of  a  commission 


•The  Board  stated  in  ER-1094:  “Permitting 
indirect  cargo  carriers  to  use  direct  air  carrier 
agents  will  give  them  greater  flexibility  where  it  is 
needed,  similar  to  their  authority  to  use  other 
indirect  carriers  .  .  .  forwarders  may  continue  to 
operate  as  IATA  (International  Air  Transport 
Association)  cargo  agents  for  the  direct  carrier  on  a 
shipment  tendered  by  the  shipper.  .  .  ."  (Page  4) 

2  TWA  states  it  has  received  a  request  for 
payment  of  commissions  from  a  forwarder  who 
wishes  to  show  himself  as  agent.  With  the 
exception  of  this  request.  TWA  is  of  the  belief  that 
ER-1094  permits  an  agent  to  accept  commissions  on 
any  other  forwarder  shipments. 


on  traffic  tendered  to  a  direct  carrier  or  its 
agent.3 

TWA  has  long  advocated  the  payment  of 
commissions  on  consolidated  consignments 
to  assure  that  U.S.  forwarders  are  on  an 
equal  competitive  footing  with  their  foreign 
counterparts.  While  the  prohibition  on 
commissions  remains  on  U.S.-originating 
shipments,  it  states  that  this  practice  is 
antithetical  to  inbound  shipments  to  the 
United  States.  It  further  states  that  an 
exemption  is  necessary  to  assure  that  the 
flexibility  permitted  by  ER-1094  is  fully 
effectuated  without  unintentional  limitations 
that  could  result  from  overly  narrow 
interpretations  concerning  rebates. 

Since  the  adoption  of  ER-1094,  TWA's 
commission  payments,  as  a  percent  of  its 
international  air  freight  revenues,  have  risen 
from  approximately  3.4%  in  the  third  quarter 
of  1979  to  a  full  5.0%  in  the  most  recent  three 
month  period,  which  in  the  latter  accounts  for 
100%  of  this  traffic. 

Some  of  the  practices  that  have  evolved 
since  the  issuance  of  ER-1094  are  as  follows: 

(a)  Forwarder  A,  who  is  the  shipper  and 
consignee,  shows  in  the  agency  box  on  the 
airwaybill  the  agent  of  Forwarder  B. 
Conversely,  Forwarder  B  (as  shipper  and 
consignee)  shows  the  agency  services  of 
Forwarder  A 

(b)  Forwarder  C  is  a  subsidiary  of 
Corporation  X.  Corporation  X  also  has 
another  subsidiary,  Agent  A.  Forwarder  C 
shows  Agent  A  on  the  airwaybill. 

(c)  Forwarder  D  owns  a  subsidiary. 
Company  Y,  which  in  turn  owns  a  subsidiary, 
Agent  B.  Forwarder  D  shows  Agent  B  in  the 
agency  box  on  international  airwaybills. 

(d)  Forwarder  E  owns  a  subsidiary.  Agent 
C,  and  shows  Agent  C  as  its  agent  on 
international  airwaybill  consolidations. 

TWA  states  that  agents  in  the  above- 
described  relationships  are  not  prohibited 
from  accepting  commission  payments  and 
that  forwarders  and  other  carriers  hold  this 
view.  It  states  if  the  prohibition  against 
commissions  was  given  a  narrow 
interpretation  it  would  leave  it  arms  length 
and  proper  bona  fide  commission  practices 
open  to  question  as  to  whether  they  are,  or 
are  not,  a  prohibited  rebate. 

The  carrier  further  contends  that  it  cannot 
and  should  not  be  expected  to  investigate 
beyond  the  representations  on  the  airwaybill 
and  verification  of  proper  agency 
accreditation  to  assure  that  such  requests  for 
commissions  are  proper,  and  that  to  require 
otherwise  would  disrupt  the  flow  of 
international  air  cargo  shipments. 

TWA  as  an  alternative  suggests  that  an 
exemption  be  granted  permitting  payment  of 


3 14  CFR  §  296.32.  In  permitting  indirect  cargo  air 
carriers  to  use  agents  of  direct  air  carriers,  TWA 
states  that  the  Board  acknowledged  that  the 
prohibition  against  this  use  in  the  past  was  "based 
on  the  fear  that  air  freight  forwarders  would  set  up 
dummy  agencies  to  collect  commissions  .  .  .  or .  .  . 
to  split  commissions,  both  of  which  are  prohibited 
as  a  rebate”  (ER-1094,  page  3),  and  that,  in  PS-86, 
Docket  30362,  the  Board,  in  amending  its  policy 
statements  to  permit  payments  to  forwarders  and 
other  shippers  for  “non-air  transportation”  services, 
admonished  ".  .  .  we  remain  of  the  opinion  .  .  .  that 
commissions  are  rebates  of  filed  tariffs  when  paid 
to  the  user  of  the  transportation,  and  do  not  fall  into 
the  category  of  payments  authorized  in  this 
statement  of  policy.”  (Page  3) 
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commissions  to  forwarders  on  all  U.S.- 
originating  international  shipments.  In 
support,  it  states  that  the  Board  now  permits 
negotiated  payments  for  services  performed 
by  forwarders  in  making  air  cargo  "ready  for 
carriage”  which  are  not  considered  rebates 
and  are  thus  permissible  under  the  Act.4  It 
also  states  there  is  little  difference  between 
requiring  the  price  paid  by  direct  air  carriers 
for  such  services  to  be  determined  by 
negotiation  with  respect  to  each  service 
provided,  and  alternatively  allowing  a 
commission  rate  as  a  basis  for  compensating 
all  services  provided  by  the  forwarder.  Thus 
it  concludes  that  all  that  remains  is  whether 
forwarder  commissions  on  outbound 
shipments  from  the  U.S.  should  retain  the 
character  of  being  "rebates".* 

TWA  states  that  its  exemption  request  is 
consistent  with  the  International  Air 
Transportation  Competition  Act  of 1979  (P.L. 
96-192),  and  it  would  be  inconsistent  for  the 
Board  to  now  impede  compensation  similar 
to  that  already  commonplace  on  inbound 
shipments  to  the  U.S.  in  the  form  of 
commission  payments  to  U.S.  forwarders. 

This  inconsistency,  left  over  from  long 
outdated  historical  treatment  of  forwarders 
as  “purchasers”  of  air  transportation,  belies 
the  true  nature  of  the  forwarder  relationship 
with  direct  air  carriers  as  one  of  joint- 
venturer  in  the  promotion  and  development 
of  air  cargo  transportation.* 

Because  of  the  increasing  number  of 
requests  for  commissions  being  received  by 
TWA.  it  urges  the  Board  to  act  expeditiously 
on  this  application.  Therefore  TWA  requests 
that  the  Board  grant,  on  an  expedited  basis, 
an  exemption,  pursuant  to  section  416(b)  of 
the  Act,  to  the  extent  necessary  to  permit  the 
payment  by  it  of  commissions  to  cargo  agents 
identified  in  the  airwaybill,  subject  to 
verification  of  proper  agency  accreditation, 
on  outbound  international  shipments  under 
the  circumstances  set  forth  above,  or, 
alternatively,  that  the  Board  grant  a  blanket 
exemption  to  the  extent  necessary  to  permit 
the  direct  payment  of  commissions  to  air 


4 14  CFR  §  399.86;  PS-66,  July  30, 1979. 

6  TWA  states  that  the  Board  itself  has  announced 
unequivocally  a  relaxed  policy  on  anti-rebate 
enforcement  in  numerous  instances,  reflecting  its 
view  that  in  a  deregulated  environment,  including 
internationally,  strict  prohibition  of  rebates  may  be 
anti-competitive;  f6r  example,  in  Order  78-12-49, 
December  7, 1978,  the  Board  of  served  that  rebating 
"has  diminished  as  an  enforcement  problem  as  the 
air  transportation  system  has  become  more 
competitive"  and  exempted  all  U.S.  and  foreign  air 
carriers  from  Section  403(b)  to  permit  compensation 
or  monetary  adjustments  to  resolve  consumer 
grievances  that  might  otherwise  be  precluded  by 
their  tariffs;  more  recently,  the  Board  asked  the 
federal  court  to  dissolve  an  injunction  against  fare 
and  rate  rebating  in  Transpacific  markets  (The  Wall 
Street  Journal,  May  27, 1980,  page  6);  a  similar 
injunction  against  North  Atlantic  rebating  will  be 
permitted  to  expire  on  September  28  of  this  year. 

*TWA  states  that  forwarders  uniquely  perform 
substantial  services  of  material  benefit  to  direct  air 
carriers  for  which  they  are  entitled  to  receive  fair 
compensation;  these  benefits  warranting 
remuneration,  which  include  extensive  air  cargo 
sales  and  promotional  efforts  typically  undertaken 
by  forwarders,  extend  well  beyond  the  limited 
"non-air  transportation  services”  for  which  the 
Board  now  considers  direct  air  carrier  payments 
permissible  (14  CFR  S  399.86). 


freight  forwarders  on  all  U.S.  outbound 
international  air  cargo  shipments. 

CF  Air  Freight  (CF),  Singapore  Airlines 
Limited  (SAL),  Emery  Air  Freight,  and  the  Air 
Freight  Association  of  America  (AFAA), 
support  TWA’s  application.  AFAA  also 
suggests  in  the  alternative  that  S  296.32  be 
repealed  and  that  the  Board  issue  a  policy 
statement  declaring  the  payment  of 
commissions  on  consolidated  shipments  to  be 
legal.  CF  also  asks  that  the  requested 
exemption  apply  to  foreign-origin  inbound 
consolidation  traffic  to  the  U.S.,  and  SAL 
asks  that  the  exemption  include  foreign  air 
carriers.  Fritz  Air  Freight,  “K”  Line  Air 
Service  (U.S.A.),  Inc.,  Kintetsu  World  Express 
(U.S.A.),  Inc.,  and  Traffic  International  Corp. 
(Joint  Forwarders)  state  in  their  comments 
that  they  have  no  problem  with  TWA’s 
request,  but  question  whether  an  exemption 
is  needed  for  the  reason  that  it  would  be 
preferable  for  the  Board  to  declare  that  the 
anti-rebate  provisions  of  the  Act  are  not 
applicable  to  payments  to  intermediaries, 
whether  cargo  agent  or  forwarder.7 

The  Flying  Tiger  Line  Inc.  (FTL),  in  support 
of  TWA’s  application  states  that  the  Board 
should  separately  consider  the  underlying 
question  of  whether  its  prohibition  on  the 
payment  of  commissions  to  forwarders  for 
U.S.  originating  consolidations  serves  any 
meaningful  purpose  in  an  environment  in 
which  a  number  of  consolidators  are 
apparently  circumventing  the  regulation.  Like 
TWA,  FTL,  states  that  with  the  adoption  of 
the  new  regulations  came  a  sharp  change  in 
the  practices  of  the  forwarders,  and  many 
tenders  which  previously  had  been  made  to  a 
direct  air  carrier  have  now  shifted  through 
cargo  agents.  The  balance  of  FTL’s  comments 
essentially  are  the  same  as  those  of  TWA. 

Also,  FTL  believes  that  if  the  Board 
continues  to  adhere  to  the  view  that 
commissions  to  forwarders  acting  as 
consolidators  constitute  illegal  rebates,  that 
consideration  must  be  given  to  enforcing  the 
prohibition,  since  a  regulation  which  is 
generally  known  to  be  unenforced  is 
routinely  ignored,  and  disadvantages  those 
forwarders  who  attempt  to  comply.  FTL 
states  that  several  of  their  largest  customers 
have  voiced  just  such  complaints  and 
stressed  the  unfavorable  economic 
consequences  on  their  companies  of  not 
joining  in  the  type  of  "sham”  agency 
transactions  which  they  assert  to  be 
prevalent. 

Northwest,  Docket  38284 

Northwest  states  that  this  exemption  is 
necessary  to  respond  to  competition  from 
carriers  which  are  likely  to  engage  in  rebating 
practices  if  the  United  States  District  Court 
for  the  Northern  District  of  California 
dissolves  a  currently  effective  consent  decree 
(Decree).*  Accordingly,  Northwest  requests 
that  the  exemption  sought  becomes  effective 
only  in  the  event  that  the  Court  dissolves  the 


7  The  Joint  Forwarders  also  raise  a  question  and 
seek  certain  clarification  with  respect  to  TWA’s 
example  (a)  see  page  2,  supra.  By  our  action  here, 
however,  their  question  is  moot. 

•  U.S.  v.  Air  New  Zealand,  Ltd.  et  al„  No.  C-76- 
0320  (N.D.  Cal.)  (final  Judgment  and  Decree  issued 
March  29, 1976).  A  copy  of  the  Decree  was  attached 
as  Appendix  A  to  Northwest's  application. 


Decree.  Northwest  also  requests  that  the 
Board  ask  the  Court  to  stay  its  decision 
pending  the  disposition  of  this  application. 

Northwest  states  that  it  is  filing  this 
exemption  application  with  reluctance,  but 
finds  that  there  is  no  other  way  it  can 
reasonably  protect  the  economic  viability  of 
its  transpacific  operations.  Currently,  the 
Decree  protects  the  integrity  of  the  tariff¬ 
filing  system  in  transpacific  markets,  and 
enjoins  carriers  from  engaging  in  unlawful 
"rebating” — that  is,  the  covert  undercutting  of 
posted  rates,  fares,  charges,  and  practices.  It 
says  the  Board  is  supporting  legal  efforts  to 
bring  about  the  dissolution  of  the  Decree,  at 
least  in  part,  because  it  does  not  have 
sufficient  resources  to  allocate  to  assisting 
the  Court  in  enforcing  the  Decree,  and  that 
the  same  insufficiencies  would  of  necessity 
severely  restrict  the  Board’s  ability  to  enforce 
the  Act's  anti-rebating  provisions 
administratively.  In  the  absence  of  a  credible 
deterrent  in  the  form  of  vigorous  Court  or 
Board  enforcement  of  the  tariff-filing  system, 
Northwest  believes  that  market  conditions  in 
the  Pacific  will  lead  to  the  return  of 
widespread,  covert  rebating  practices.  It  also 
says  the  Board’s  actions  in  supporting  the 
dissolution  of  the  Decree  and  publicly 
announcing  its  enforcement  strategy  could  be 
interpreted  as  condoning,  or  at  least 
tolerating,  some  rebating  practices  as  long  as 
they  lead  to  price  reductions  for  consumers. 

Northwest  notes  that  it  is  prepared  to 
compete  with  those  carriers  that  may  engage 
in  rebating;  however,  it  needs  the  legal 
authority  to  do  so,  otherwise  it  would  be  a 
criminal  offense  and  would  subject  it  to  other 
federal  laws  which  may  require  the 
disclosure  of  such  illegal  practices. 

Northwest  further  notes  it  is  filing  its 
opposition  to  dissolution  of  the  Decree  with 
the  Court.  It  continues  to  believe  that 
meaningful  enforcement  of  the  anti-rebating 
provisions  of  the  Act  not  only  best  serves  the 
public  interest,  but  is  required  by  law.  In  the 
event  that  the  Decree  is  dissolved,  however, 
it  says  that  the  exemption  it  seeks  is 
necessary  to  permit  it,  as  a  U.S.-flag  carrier, 
to  compete  fairly  while  continuing  to  adhere 
faithfully  to  federal  legal  requirements. 

The  carrier  requests  the  Board  to  consider 
permitting  it  to  file  tariffs  containing  list 
prices  from  which  reductions  or  other 
departures  would  be  permitted  on  an  ad  hoc 
basis,  thus  giving  it  the  flexibility  to  negotiate 
reductions  or  changes  in  the  practices  set 
forth  in  its  tariffs.  This  approach  would 
establish  ceilings  and  restrictions  that 
Northwest  could  reduce  and  change  as 
necessary  to  meet  competition. 

FTL  filed  comment  supporting  and 
opposing  Northwest’s  views  and  request. 
While  agreeing  with  Northwest  as  to  the 
situation  which  will  likely  prevail  in  the 
event  the  Decree  is  terminated,  it  does  not 
favor  either  the  requested  exemption  to 
depart  from  published  tariffs,  or  to  revise 
tariffs  to  reflect  maximum  rates  only.  Instead, 
it  prefers  to  operate  in  a  free  market,  without 
undue  government  regulation  and  advocates 
the  total  elimination  of  the  current 
international  cargo  tariff  filing  requirement. 

Pan  Amercian,  Docket  38157,  et  al 

In  support  of  its  request,  PA  states  that  the 
Board  is  aware  of  the  troublesome  problems 
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relating  to  fares  in  U.S.-Southeast  Asia  air 
transportation,  not  only  with  respect  to 
rebating,  but  the  wide  array  of  fares,  which 
vary  from  carrier  to  carrier  and  change 
frequently.  All  of  this  has  caused  confusion  to 
the  traveling  public.  It  also  states  that  this  is 
further  compounded  by  the  fact  that  many  / 
carriers  offer  less  than  daily  service  to  many 
of  these  points,  and  a  change  in  day  of  travel 
can  subject  the  passenger  to  an  entirely 
different  tariff;  thus,  if  a  person  who  has 
purchased  a  ticket  on  another  airline  wishes 
to  utlize  PA,  he  well  may  have  to  contend 
with  these  complexities  and  pay  a  "penalty” 
to  do  so.  The  carrier  alleges  that  grant  of  the 
exemption  would  alleviate  the  confusion  in 
the  U.S.-Southeast  Asia  fares. 

PA  believes  the  requested  exemption 
clearly  is  “consistent  with  the  public  interest” 
within  the  meaning  of  section  416(b)(1)  of  the 
Act.  Additionally,  it  states  that  the  exemption 
should  benefit  it,  because  it  will  allow  it  to 
attract  some  additional  passengers. 

PA  notes  this  experiment  will  be  limited  in 
extent  because  l  ‘endorsement”  by  the 
carrier  whose  ticket  is  used  will  be  required, 
and  the  number  of  passengers  which  it  will 
carry  in  this  fashion  is  naturally 
circumscribed.  This  experiment,  moreover,  is 
proposed  in  the  spirit  of  the  Board’s  recent 
encouragement  of  carrier  initiative  in 
fashioning  appropriate  fares,  based  on 
market  place  considerations,  for  scheduled 
services.  Thus  it  states  it  is  making  every 
effort  to  compete  vigorously  by  offering 
appropriate  fares  and  by  increasing  its 
scheduled  service  utilization  where  possible. 

In  addition  to  supporting  Pan  American’s 
request,  Braniff  also  requests  that  it  be 
granted  the  same  authority.  While  BN’s 
transpacific  operations,  which  serve  Seoul 
and  Hong  Kong,  are  not  as  extensive  as  PA’s 
BN  states  that  its  legal  position  is  identical  in 
all  material  respects  to  PA’s,  and  views  PA’s 
petition  in  Docket  38157  as  a  request  that  the 
Board  authorize  a  new  form  of  competition  in 
transpacific  markets.  Clearly,  accordingly  to 
BN,  the  rules  must  be  the  same  for  all  carriers 
in  the  marketplace. 

For  these  reasons,  BN  requests  an 
exemption  to  permit  it  to  accept,  for 
transportation  between  points  in  the  United 
States  and  Guam,  on  the  one  hand,  and  BN's 
authorized  points  in  Asia,  on  the  other, 
airline  tickets  of  other  carriers  at  fares  lower 
than  BN’s  filed  fares,  without  collecting 
additional  sums  of  money  from  the 
passengers  affected. 

Japan  Air  Lines  Company,  Ltd.,  Philippine 
Airlines,  Inc.,  and  Singapore  Airlines  Limited, 
by  applications  filed  June  11, 1980,  ask  that 
whatever  grant  is  given  to  BN  and  PA  should 
likewise  be  given  to  them.  By  application 
filed  August  4, 1980,  Korean  Air  Lines  joins 
the  foregoing. 

{FR  Doc.  30264  Filed  9-29-60;  8:45  am) 
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